Sales Process: Financial Disclosure and Earnings Projections[footnoteRef:1] in Unstable Times  [1:  The focus of this paper is on “Earnings Projections”; which could comprise just a projection of gross revenues, gross income, being gross revenues net of cost of goods sold, or net revenues, often called EBITDA [earnings before interest, taxes and depreciation allowance] which is essentially the cash flow generated by the business. Inherent in the latter two types of “Earnings Projections” is information about operating costs. Pursuant to section 6(2) of the Ontario Regulations, a franchisor must, if it provides an estimate of annual operating costs for the franchise, must also provide “… a statement specifying the basis for the estimate, the assumptions underlying the estimate and a location where information is available for inspection that substantiates the estimate.” Since this information would be required as part of any Earnings Projections which involve a determination of gross income, or net income [EBITDA], we are not going to address operating costs estimates as a separate matter which is more properly the subject of a comprehensive paper in and of itself. ] 

David Kornhauser, Andrae Marrocco and Ashley Caldwell
One of the more significant concerns for a prospective franchisee when deciding whether to acquire a franchise is the anticipated return on its investment. Although reliable information regarding projected earnings is critical to permit a franchisee to evaluate what the anticipated return on its investment might be, since franchisors are not obligated under franchise legislation to provide this information many franchisors choose not to provide Earnings Projections[footnoteRef:2]. Instead, franchisors often leave it to prospective franchisees to develop this information on their own, by speaking to other franchisees and/or using consultants to write a business plan based on the industry in which the franchise operates.  [2:  We have used the capitalized term “Earnings Projection” to include any financial performance representation (a term used in the United States and includes other synonymous terms used in the industry. ] 

There are legitimate business and legal reasons why a franchisor might choose not to provide Earnings Projections. New franchise systems or those that have recently undergone significant operational changes may lack sufficient historical data to create meaningful projections with a reasonable basis. Some franchise concepts exhibit significant performance variability based on factors such as location, local market conditions, franchisee skill and effort, or seasonal fluctuations, making representative projections challenging. In periods of significant economic disruption, historical performance data may have limited predictive value for future results. Finally, given the strict judicial interpretation of disclosure requirements and the severe consequences of non-compliance, some franchisors may reasonably conclude that the legal risks of providing Earnings Projections outweigh the potential business benefits.
Conversely, several considerations may lead a franchisor to conclude that providing Earnings Projections is strategically advantageous. In some franchise sectors, prospective franchisees have come to expect financial performance information as a standard component of the disclosure package. Franchisors competing for qualified candidates may find themselves at a disadvantage if competitors are providing detailed financial projections while they remain silent. Today's prospective franchisees are often experienced business operators or investors who approach franchise acquisition with analytical rigour and typically have access to professional advisors who expect to review detailed financial projections. 
Similar to securities laws whereby an issuer may provide pro forma projections that will serve as the basis for investors acquiring the securities of an issuer (called “forward-looking financial information” (“FOFI”))[footnoteRef:3], there are certain instances in which a franchisor may find it necessary, or as stated above, desirable, to include Earnings Projections. The legal and practical implications of franchisors providing Earnings Projections are shaped by the franchise statutes across Canada, accounting principles and guidelines, and evolving judicial interpretation. The Courts have consistently underscored the paramount importance of comprehensive and accurate disclosure, including particularly financial information to protect prospective franchisees and to ensure they can make an informed investment decision. [3:  FOFI is generally defined in National Instrument 51-102 - Continuous Disclosure Obligations as: “disclosure regarding possible events, conditions or financial performance that is based on assumptions about future economic conditions and courses of action and includes future-oriented financial information with respect to prospective financial performance, financial position or cash flows that is presented as a forecast or a projection.”] 

I. The Legal Framework for Financial Disclosure and Earnings Projections
Franchise disclosure in Ontario is regulated by the Arthur Wishart Act (Franchise Disclosure), 2000[footnoteRef:4] (the “Act”) and its accompanying regulation[footnoteRef:5] (the “Regulation” or “Ontario Regulation”)[footnoteRef:6]. The Act is widely recognized as franchisee-protective legislation, imposing rigorous disclosure obligations on franchisors and granting significant remedies to a franchisee if a franchisor fails to comply with the Act. Specifically, Section 5 of the Act requires a franchisor to deliver a compliant disclosure document to prospective franchisees at least fourteen days before the signing of a franchise agreement or any agreement related to the franchise or the payment of any money to the franchisor. The disclosure document must contain all information prescribed by the Act and Regulation, presented in a clear, accurate, and concise manner. The Ontario courts have emphasized that this requirement is not merely formalistic: disclosure must be provided as a single document, ensuring that prospective franchisees can review all relevant information simultaneously and in context.[footnoteRef:7] [4:  , 2000, SO 2000, c 3.]  [5:  , O Reg 581/00, [O Reg 581/00].]  [6:  Though the focus is on the Act, the analysis contained herein applies equally to franchise legislation across Canada. ]  [7:   (2005),  at paras ,  (ONCA) [Dig This Garden]. ] 

Section 6(3)[footnoteRef:8] of Part II of Ontario's Regulation outlines the disclosure requirements if an Earnings Projection is provided.  Section 6(3) stipulates that the Earnings Projection must be accompanied by: [8:  Regulation ss 6(3).] 

1)  a statement specifying the reasonable basis for the [earnings, sic] projection; 

2) the assumptions underlying it [earnings, sic]; and 

3) a location where substantiating information is available for inspection [of the Earnings Projection, sic]. 
These requirements are designed to ensure that any Earnings Projections provided by a franchisor are based on reasonable assumptions, transparent, verifiable, and not misleading. The failure to comply with these requirements can have severe consequences for franchisors, including a franchisee's right to rescind the franchise agreement under Section 6(2) of the Act.[footnoteRef:9]  [9:  , supra note 3 at paras .] 

While Ontario's Regulation outlines the disclosure requirements for an Earnings Projection if one is provided, it does not define what constitutes an “Earnings Projection.” This contrasts sharply with the regulatory frameworks in other Canadian provinces with franchise legislation, such as Manitoba's Franchises Regulation,[footnoteRef:10] New Brunswick's Disclosure Document Regulation,[footnoteRef:11] Prince Edward Island's Franchises Act Regulations,[footnoteRef:12] and British Columbia's Franchises Regulation.[footnoteRef:13] The definition is consistent across these other provincial statutes, providing that an “Earnings Projection” encompasses: [10:  , Man Reg 29/2012, s 1(1).]  [11:  Disclosure Document Regulation, NB Reg 2010-92, s 2(1).]  [12:  Franchises Act Regulations, PEI Reg EC232/06, s 1(1)(c).]  [13:  Franchises Regulation, BC Reg 238/2016, s 1(1).] 

“any information given by or on behalf of the franchisor or the franchisor's associate, directly or indirectly, from which a specific level or range of actual or potential sales, costs, income, revenue or profits from franchises or businesses of the franchisor or the franchisor's associates of the same type as the franchise being offered can easily be ascertained.” 
This broad and inclusive definition aims to capture any communication from a franchisor or a franchisor’s associate that could lead a prospective franchisee to infer potential financial performance, regardless of its format. The absence of such a definition in Ontario's Regulation leaves the interpretation of what constitutes an “Earnings Projection” to judicial discretion, potentially introducing a degree of uncertainty for franchisors regarding the scope of their disclosure obligations. The clear definition in other provinces could provide guidance for Ontario courts as to what constitutes an Earnings Projection under the Regulation, but this remains to be properly adjudicated. 
Recent judicial commentary has provided some clarity as to these statutory requirements. In Apblouin Imports Ltd. v. Global Diaper Services Inc. (“Global Diaper”) the Ontario Superior Court of Justice considered a franchisee’s motion for rescission on the basis of alleged non-compliance with disclosure requirements.[footnoteRef:14] The court found that the disclosure document was materially deficient in several respects. Significantly, the Earnings Projections provided by the franchisor lacked a statement specifying the location where substantiating information could be inspected, in contravention of the Regulation.[footnoteRef:15] While the basis for, and assumptions underlying, the information provided were included in the disclosure document, this omission of a statement specifying the location where this information could be substantiated was deemed to be a material deficiency, along with other deficiencies noted by the court.[footnoteRef:16] Additionally, the court emphasized that financial projections are a pivotal component of the disclosure package, enabling prospective franchisees to assess the financial viability of their investment. [footnoteRef:17] The absence of a specified location for inspection of substantiating information, as prescribed, was held to deprive the franchisee of a crucial tool for informed decision-making. The court concluded that such deficiencies rendered the disclosure so incomplete that it amounted to “no disclosure” under the Act, thereby entitling the franchisee to exercise the rescission remedy.[footnoteRef:18]  [14:  .]  [15:   at para .]  [16:   at paras .]  [17:  Ibid at para 32.]  [18:   at paras .] 

A similar approach was adopted in Giroux et al. v. 1073355 Ont. Ltd. et al, where the court addressed the sufficiency of the financial and related information provided in the disclosure document.[footnoteRef:19] The court held that graphical representations of franchisee earnings qualified as financial projections and thus triggered the full scope of required statements under the Regulation, even though the franchisor presented historical earnings.[footnoteRef:20] The franchisor’s failure to indicate a location for the inspection of substantiating information constituted a breach of section 6(3) of the Regulation.[footnoteRef:21] Without the ability to inspect the information underlying the financial projections, the franchisees were deprived of an essential tool for making an informed investment decision, rendering the disclosure document materially deficient.[footnoteRef:22] The deficiencies in the disclosure document were found to be material and the franchisees were entitled to rescind the franchise agreement. [19:  .]  [20:   at paras , .]  [21:   at paras , .]  [22:   at paras .] 

The principle that even unsolicited or informally provided financial projections must be formally disclosed was underscored in 2212886 Ontario v. Obsidian Group.[footnoteRef:23] In this case, the court determined that while Earnings Projections are not required by the Regulation to be included in a disclosure document, once financial information is provided to a franchisee outside of the disclosure context, the information must then be included in the formal disclosure documentation.[footnoteRef:24] The court reiterated that the Act aims to protect franchisees by ensuring complete and accurate disclosure.[footnoteRef:25] The omission of such crucial information made the disclosure document so deficient that it was if no disclosure occurred at all, thereby triggering the franchisee's right to rescission under Section 6(2) of the Act.[footnoteRef:26] This ruling further solidifies the statutory goal of enabling franchisees to make an informed investment decision, addressing the inherent imbalance of power between franchisors and franchisees. [23:  .]  [24:   at paras , .]  [25:   at para .]  [26:   at paras .] 

These cases collectively illustrate the Courts’ strict approach to the enforcement of disclosure obligations under the Act and its Regulation. The courts have consistently held that even technical or formal deficiencies in the disclosure of Earnings Projections and other material financial information can have significant consequences, including the right of rescission. The legislative and judicial framework thus underscores the necessity for franchisors to ensure that all Earnings Projections fully comply with the obligations set forth in section 6(3) of the Regulation, within a single, comprehensive disclosure document. 
Finally, as stated above, though based on the wording of the section 6(3) of the Regulation a franchisor is not obligated to, but may elect to provide, a prospective franchisee with an “Earnings Projection”, in the view of at least one of the authors, imposing a minimum performance or minimum revenue requirement on a franchisee, constitutes an implied “Earnings Projection”. A minimum performance or minimum revenue requirement is an obligation that the franchisee must meet pre-determined criteria in order to either: a) retain the territory; or b) retain the right to operate the franchised business. Essentially (at least in the view of one of the authors) the franchisor is saying is that if the franchisee operates the franchised business properly, the franchisee ought to make at least meet the minimum performance/minimum revenue requirement. Given the foregoing, the lawyer acting for a franchisor imposing minimum performance/minimum revenue requirements should alert the franchisor client to the obligation to comply with section 6(3) of the Regulation. 
II. What is the Lawyer’s Role in Preparing Earnings Projections
It is trite to state that it is not the role of the lawyer to prepare Earnings Projections, or per se, to determine whether the Earnings Projections are financially sound, are realistic. A lawyer’s primary obligation is to ensure that the franchisor has complied with the requirements of section 6(3) of the Regulation being that the disclosure document contains statements: 1) specifying the reasonable basis for the Earnings Projection; 2) as to the assumptions underlying the Earnings Projection; and 3) identifying a location where substantiating information is available for inspection of the Earnings Projection.  
The foregoing raises the following issues from the perspective of the lawyer:
1) If the franchisor provides statements specifying the reasonable basis for the Earnings Projections, is it the lawyer’s obligation to assess whether the statements in fact specify a reasonable basis?

2) If the franchisor provides assumptions for the Earnings Projections, is it the lawyer’s obligation to assess whether the assumptions are reasonable?

3) That the information substantiating the Earnings Projections is actually at the location identified. 
The Rules of Professional Conduct
The Rules of Professional Conduct of the Law Society of Ontario (the “Rules”) include the word “knowledge” (amendment 2014) in the definition of “competent lawyer”. Rule 3.1-2 provides that: 
A lawyer shall perform any legal services undertaken on a client’s behalf to the standard of a competent lawyer. 
The commentary to this Rule, set out below, emphasizes that a lawyer has an obligation to be knowledgeable in area of law in which the lawyer practices and that the lawyer keeps abreast of developments in these areas
[2] Competence is founded upon both ethical and legal principles. This rule addresses the ethical principles. Competence involves more than an understanding of legal principles; it involves an adequate knowledge of the practice and procedures by which such principles can be effectively applied. To accomplish this, the lawyer should keep abreast of developments in all areas of law in which the lawyer practices. (emphasis added)
[3] In deciding whether the lawyer has employed the requisite degree of knowledge and skill in a particular matter, relevant factors will include: (emphasis added)
(a) 	the complexity and specialized nature of the matter; 
(b) 	the lawyer’s general experience; 
(c) 	the lawyer’s training and experience in the field; 
(d) 	the preparation and study the lawyer is able to give the matter; and 
(e) 	whether it is appropriate or feasible to refer the matter to, or associate or consult with, a licensee of established competence in the field in question. 
[4] In some circumstances, expertise in a particular field of law may be required; often the necessary degree of proficiency will be that of the general practitioner.
[5] A lawyer should not undertake a matter without honestly feeling competent to handle it, or being able to become competent without undue delay, risk, or expense to the client. This is an ethical consideration and is distinct from the standard of care that a tribunal would invoke for purposes of determining negligence.
Lawyers at times engage in areas of practice for which they do not have sufficient expertise or knowledge. If, as a result of that lack of expertise or knowledge, their client suffers damages, the lawyer may be found negligent and thus liable for the damages suffered. Given the foregoing, lawyers practicing in the area of franchise law should also have some knowledge and understanding of the franchise industry generally and beyond the strict legalities of franchise law so that they are able to assist their client with the myriad of issues that can arise from the ongoing franchisor-franchisee relationship, including in the preparation of Earnings Projections.
Application of the Rules
While it is not the role of the lawyer to determine whether the Earnings Projections are financially sound or are realistic, it is open to question as to whether a lawyer needs to assess whether:
1) the statements made by the franchisor in fact specify a reasonable basis?

2) the assumptions are reasonable?

To the knowledge of the authors, there is no judicial authority in Canada for imposing any obligation on a lawyer to assess the items references in 1) and 2) above. Notwithstanding the foregoing, the authors can imagine a circumstance in which a claim is made against a franchisor for a breach of section 6(3), and the franchisor in turn issues a claim against the lawyer for negligence. 

An example of issues that could arise are: (a) if the Earnings Projection states that franchisees are averaging gross sales of $x over the past several years, but this is not reflected in royalties and/or advertising contributions paid by franchisees; (b) if a franchisor does not clarify whether the Earnings Projection are comprised of only a subset of its franchisees v. all of the franchisee’s in the system; (c) the total number of franchisees in the system at the time; (d) the number and percent of franchisees that achieved the amounts set forth in the Earnings Projection, etc.  It is the view of the authors that there is no obligation on a lawyer to verify that the franchisor actually can substantiate the information at the identified location.  

III. Best Practices for Preparing and Presenting Earnings Projections
The preparation of Earnings Projections for inclusion in a franchise disclosure document, is an involved process for franchisors. Over the past few years this task has been made even more challenging given post-pandemic volatility, supply chain disruptions, labour market instability, political changes in Canada and beyond (including trade policy shifts and tariff implementations), the rapid adoption of AI technology across industries, and fluctuating consumer demand patterns have made historical performance data less predictive of future results. This section addresses the practical considerations franchisors, and their lawyers, must navigate when deciding whether to provide Earnings Projections and, if so, how to prepare and present them in a manner that reflects best practice (satisfying regulatory requirements while serving the legitimate business objective of attracting qualified franchisees).
Designing Compliant Earnings Projections
A.	Introduction – Distinguishing Between the Types of Earnings Projections
There are essentially two types of Earnings Projections. 
1) One is an Earnings Projection that is based on the historical performance of its franchisees (and perhaps including or excluding franchisor owned units). 

2) A forecast of potential performance. The forecast could be based on assumptions which could, in the reasonable opinion of the franchisor: 

a) reflect the most likely outcome of events; or 

b) reflect the most favourable outcome of events. 
In advising franchisors in the presentation of Earnings Projections, it is critically important to understand what information is being presented so that the assumptions or hypotheses underlying the Earnings Projection are clearly articulated. 
B. Establishing the “Reasonable Basis”
The first requirement set out in Section 6(3) of the Regulation is that any Earnings Projection must be accompanied by a statement specifying the reasonable basis for the projection. The concept of “reasonable basis” is fundamental to compliant Earnings Projections, yet the Regulation provides no guidance on what constitutes adequacy in this regard. It is submitted that the reasonable basis for Earnings Projections typically may be derived from one or more of the following data sources.
· Historical performance of company-owned units. For franchisors operating company-owned locations, the historical financial performance of these units can provide a foundation for Earnings Projections, offering complete financial transparency and consistent accounting practices. However, franchisors must consider whether company-owned units truly represent franchised operations, as differences in management, economies of scale, or operational practices may make company-owned performance an imperfect predictor of franchisee results.

· Historical performance of franchised units. The actual financial performance of existing franchisees typically provides the most relevant basis for projections, as it reflects the real-world experience of independent operators under franchise agreements similar to those being offered to prospective franchisees. However, franchisees operate in varying economic regions and bring different levels of business acumen, operational skill, and effort to their operations, which can impact individual performance and must be considered when evaluating the representativeness of historical franchisee data.

· Industry benchmarks and market studies. In some cases, particularly for newer franchise systems or those entering new markets, industry-wide benchmarks and third-party market studies can supplement or provide context for Earnings Projections. However, industry data should generally be used to support rather than replace system-specific performance data.

· Hybrid approaches. Many franchisors find that the most credible and defensible Earnings Projections combine multiple data sources – for example, projections based primarily on the historical performance of existing franchisees, supplemented by industry benchmarks for cost categories where system-specific data is limited.
The number of franchised business units included in the data set underlying Earnings Projections is a critical consideration. Projections based on a single unit or a very small sample may lack statistical validity and may not be representative of typical franchisee experience. Best practices suggest using the largest representative sample possible, clearly disclosing the number of franchised business units included, explaining any criteria used to select or exclude units, and providing context about the distribution of performance across the system.
The selection of the time period on which Earnings Projections are based is particularly challenging in unstable economic times. Franchisors must balance recency versus representativeness. A common approach is to use the most recent complete fiscal year as the primary basis for projections, supplemented by multi-year trend data to provide context. For systems that experienced significant pandemic-related disruption, many franchisors have found it appropriate to present both pre-pandemic, pandemic-period, and post-pandemic recovery data to give prospective franchisees a complete picture of system performance through varying conditions.
C. Articulating Clear and Defensible Assumptions
The second requirement under the Regulation is that Earnings Projections must be accompanied by a statement of the assumptions underlying the projection. The assumptions statement is critical because it defines the conditions under which the projected results might be achieved and helps prospective franchisees understand the variables that may affect their individual results.
Comprehensive Earnings Projections should articulate assumptions in several key categories: economic conditions and market factors (consumer demand levels, competitive intensity, pricing levels, inflation rates, interest rates, and the regulatory environment); operational assumptions (hours of operation, staffing levels and labour productivity, capacity utilisation rates, product mix and service offerings, and operational efficiency); geographic and demographic variables (population density and demographics, local economic conditions, real estate costs and lease terms, local labour market conditions, and climate and seasonal factors); franchisee skill and effort levels (prior business or industry experience, time commitment and personal involvement, management and leadership capabilities, and adherence to system standards and best practices); and start-up period and ramp-up timelines (time required to reach break-even, timeline for achieving projected performance levels, seasonal factors affecting the start-up period, and learning curve improvements over time).
It is important to understand that assumptions and disclaimers serve different functions and should not be conflated. Assumptions define the specific conditions under which the projected results might be achieved; they are an integral part of the projection itself. Disclaimers, by contrast, are statements that warn prospective franchisees about the limitations of the projections and the risks of relying on them. Effective assumptions are specific, measurable, and directly related to the financial projections. For example, a good assumption states: “Projections assume a location with a trade area population of at least 50,000 within a 5-mile radius, with median household income of $75,000 or higher.” A poor assumption (really a disclaimer) states: “Results may vary depending on location and market conditions.”
In periods of economic volatility and uncertainty, the selection of assumptions takes on heightened importance. Best practices in uncertain times favour conservative assumptions that reflect current market conditions rather than pre-disruption performance, account for ongoing uncertainties and potential headwinds, avoid assuming rapid return to historical norms without basis, and incorporate appropriate risk buffers for cost volatility.
D. Determining the Scope and Format of Projections
Beyond the substantive content of Earnings Projections, franchisors must make important decisions about the scope and format of the information presented. Franchisors must decide whether to provide revenue projections only (simpler to substantiate but providing limited value) or comprehensive profit projections (more valuable to prospective franchisees but requiring more extensive substantiation and more detailed assumptions).
As discussed above, the court emphasized in Global Diaper the financial projections are a pivotal component of the disclosure package, enabling prospective franchisees to assess the financial viability of their investment. To truly enable informed decision-making, franchisors should consider providing transparency about the percentage of franchisees who achieved or exceeded the projected results, the range between top-performing and bottom-performing units, any significant outliers and the factors contributing to their exceptional performance, and unit closure rates.
Different time horizons serve different analytical purposes. First-year projections are critical for prospective franchisees to understand start-up challenges, initial capital requirements, and the timeline to profitability, accounting for pre-opening expenses, grand opening marketing costs, ramp-up period with below-steady-state revenues and learning curve inefficiencies. Steady-state projections represent the expected performance of a mature, well-established franchise location operating under normal conditions. Many franchisors find it effective to provide both first-year and steady-state projections, with clear explanation of the differences and the expected timeline for transition.
As stated above, courts have held that graphical representations of franchisee earnings qualify as financial projections and trigger the full scope of required statements under the Regulation. This means that any visual presentation of financial information must be accompanied by all required disclosures regarding reasonable basis, assumptions, and location of substantiating information.
The Critical Compliance Requirements
A. The Location Statement: Avoiding the Fatal Flaw
As demonstrated in Global Diaper, the omission of a statement specifying the location where substantiating information (for Earnings Projections) can be inspected constitutes a material deficiency, which in that case rendered the disclosure so incomplete as to amount to “no disclosure” under the Act, thereby entitling the franchisee to rescission.
Despite the clear importance of this requirement, it remains one of the most common compliance failures. Section 6(3) of the Regulation requires a statement specifying the location where substantiating information is available for inspection. The location statement must be specific and actionable. Vague or general statements such as “Substantiating information is available at the franchisor's offices” or “Information is available upon request” are insufficient.
An adequate location statement should provide all information a prospective franchisee would need to actually access and inspect the substantiating materials without further inquiry. For example: 
“The substantiating information for these Earnings Projections is available for inspection at the franchisor's head office located at [specific address], during regular business hours (Monday through Friday, 9:00 AM to 5:00 PM Eastern Time). To arrange an inspection appointment, please contact [name and title] at [phone number] or [email address] at least 48 hours in advance.”
The location where substantiating information is available should be reasonably accessible to prospective franchisees. Considerations include geographic accessibility (for franchisors selling franchises nationally, consider whether regional offices or electronic access options should be provided), temporal accessibility (hours should be reasonable and accommodate prospective franchisees who may have other commitments), and procedural accessibility (any procedures for arranging inspection should be reasonable and not create unnecessary barriers).
To satisfy the location statement requirement, franchisors should actually maintain the substantiating materials in an organised and accessible manner. Best practices include creating a dedicated substantiation file for each set of Earnings Projections, organising materials logically with a clear index, maintaining materials in both original form and in formats suitable for inspection, and implementing document retention policies that ensure materials remain available throughout the period when the disclosure document is in use.
B. Integration into the Disclosure Document
The Act requires that disclosure be provided as a single document, ensuring that prospective franchisees can review all relevant information simultaneously and in context. This “single document” requirement has important implications for how Earnings Projections are presented. Earnings projections should be included in the appropriate section of the franchise disclosure document as prescribed by the Regulation, clearly labelled and easy to locate, presented in their entirety within the disclosure document itself (not incorporated by reference to external materials), and accompanied by all required statements regarding basis, assumptions, and location of substantiating information.
Earnings projections should be consistent with and appropriately cross-referenced to other sections of the disclosure document, including initial investment estimates, fees and payments, franchisee obligations, financial statements, and outlet information. Disclosure must be presented in a clear, accurate, and concise manner. Inconsistencies between Earnings Projections and other sections of the disclosure document can create confusion, undermine credibility, and potentially constitute misrepresentations or material deficiencies (or both).
The courts have held that once financial information is provided to a franchisee outside of the disclosure context, the information must be included in the formal disclosure documentation. This reinforces the importance of the single document requirement: all material financial information must be contained within the disclosure document itself. Franchisors should avoid providing supplementary financial information in separate documents not incorporated into the FDD, making financial representations in sales presentations that are not reflected in the disclosure document, or creating “tiered” disclosure where more detailed financial information is provided only to certain prospects.
C. Updating and Refreshing Projections
Under the Act, the disclosure document must be up to date and relevant each time it is issued to a prospective franchisee. This creates an ongoing obligation for franchisors to assess when Earnings Projections require updating. Given that franchisors typically receive financial information from franchisees on at least a quarterly basis, franchisors must make strategic decisions about the timing of Earnings Projection updates, balancing the need for current information against the practical challenges of frequent revisions. Updates are legally required when there have been material changes in system performance that render existing projections misleading or when the basis for projections becomes stale.
Risk Management and Protective Measures
A. Crafting Effective Disclaimers
Disclaimers serve an important function in Earnings Projections by alerting prospective franchisees to the limitations of the projections and the factors that may cause individual results to vary. However, disclaimers must be carefully crafted to provide meaningful protection without undermining the credibility of the projections. While the Regulation does not mandate specific disclaimer language, certain disclaimers are effectively required to avoid misrepresentation liability, including: a statement that the projections are estimates based on specified assumptions and that actual results will vary; a statement that the franchisor makes no guarantee or warranty that any franchisee will achieve the projected results; a statement identifying the key variables that may cause individual results to differ from projections; a statement that prospective franchisees should conduct their own independent analysis and consult with professional advisors; and a statement regarding the percentage of franchisees who achieved or exceeded the projected results.
The placement and tone of disclaimers can significantly affect their impact. Disclaimers should be prominent but not overwhelming, specific rather than generic, balanced in tone, and integrated with assumptions rather than treated as separate from the projections. Effective disclaimers acknowledge that individual franchisee results depend significantly on factors within the franchisee's control, including management skill and business acumen, time commitment and personal involvement, sales and marketing effectiveness, cost control and operational efficiency, and adherence to system standards and best practices.
B. Controlling Communications Beyond the FDD
Because the courts have determined that financial information provided to prospective franchisees outside of the disclosure context must be included in the formal disclosure documentation, franchisors must carefully control all financial communications throughout the sales process. All sales personnel should be trained on what constitutes Earnings Projection, the legal requirements for disclosure, and the consequences of non-compliant communications. Franchisors should develop standardised responses to common questions about financial performance that direct prospects to the disclosure document, implement a “refer to FDD” policy, maintain records of all substantive communications with prospective franchisees, and establish clear procedures for escalating requests for financial information not contained in the disclosure document.
Franchisors who utilise franchise brokers or other third-party representatives face heightened risks. Protective measures include comprehensive written agreements with detailed provisions regarding compliance with disclosure laws, training requirements for all brokers, prohibitions on brokers creating or using any materials not approved by the franchisor, communication monitoring systems, and the right to immediately terminate broker relationships for non-compliant conduct.
C. Documentation and Record-Keeping
Comprehensive documentation and record-keeping practices are essential both for demonstrating compliance with the Act and for defending against potential claims. The Regulation requires that substantiating information be available for inspection. Substantiation files should include raw financial data for all units included in projections, detailed calculations showing how raw data was transformed into projections, documentation of all assumptions and the basis for selecting them, any third-party reports or studies relied upon, and internal memoranda documenting key decisions in the projection development process.
Maintaining comprehensive records of all communications with prospective franchisees serves multiple purposes: compliance verification, dispute prevention, and defence against claims. Documentation should be retained for appropriate periods – at a minimum, for the period during which a disclosure document is in use, plus the applicable statute of limitations period for potential claims.
Special Considerations for Unstable Economic Times
The challenges of preparing Earnings Projections are significantly amplified during periods of economic volatility and uncertainty. Over the past few years, various disruptive events including pandemic-related disruptions, supply chain volatility, inflation, tariff implementations and trade policy changes, AI-driven industry transformations, and other economic instabilities have created unprecedented challenges for franchise systems across virtually all industries, with the post-disruption period characterized by continued volatility in various sectors.
Many franchise systems experience performance swings during their years of operation (particularly if they have been operating for decades). This creates the analytical question of how to treat disruption-period data in Earnings Projections, particularly given that over extended periods of time, the concept of “normal” operations becomes increasingly elusive as market conditions, consumer behavior, and operational standards evolve. Some franchisors have chosen to base projections exclusively on pre-disruption data on the theory that this represents baseline operations, though this approach becomes less defensible as the temporal distance from disruption increases. Alternatively, franchisors can base projections on the most recent fiscal year. A more transparent approach is to present performance data for multiple periods (pre-disruption, disruption-period, and post-disruption) to give prospective franchisees a complete picture of how the system has performed through varying conditions over a longer period of time. There is no single “correct” approach, but the key is to be transparent about what time period is being used and why, and to provide sufficient context for prospective franchisees to understand the relevance of the data to their decision-making.
In uncertain environments, single-point projections may be less useful than scenario-based presentations that show how results might vary under different conditions. Scenario-based presentations might include a base case scenario (most likely future conditions), an optimistic scenario (favourable conditions), and a conservative scenario (challenging conditions). Such presentations help prospective franchisees understand the range of potential outcomes and the factors that will drive performance.
Perhaps the most important principle for Earnings Projections in uncertain times is transparency about the limitations of the projections and the degree of uncertainty involved. Franchisors should specifically identify the factors that create uncertainty, explain how they might affect performance, provide context about how the franchise system has navigated recent challenges, and maintain a balanced tone that acknowledges uncertainties without being unduly pessimistic.
Different franchise industries have been affected differently by recent economic volatility. Some industries experienced pandemic-driven growth and face the challenge of determining whether elevated demand levels are sustainable. Franchisors in sectors that experienced significant declines must assess whether recovery to pre-pandemic levels is realistic or whether structural changes have permanently altered demand. Many franchise systems have experienced significant cost volatility due to supply chain disruptions, inflation, and other factors. Earnings projections must address these challenges by using current cost levels rather than historical averages for key expense categories, providing ranges for volatile cost categories, explaining assumptions about future cost trends, and identifying which costs are most subject to volatility.
Franchisors should actively encourage prospective franchisees to conduct independent due diligence by recommending consultation with accountants, lawyers, and business advisors, facilitating contact with existing franchisees, providing access to substantiating information for verification, encouraging prospects to conduct their own market research and financial analysis, and allowing adequate time for due diligence before requiring commitments.
Conclusion: Excellence as Competitive Advantage
The legislative and judicial framework underscores the necessity for franchisors to ensure that all financial performance representations are fully substantiated, clearly presented, and accompanied by all required supporting information, within a single, comprehensive disclosure document. In an environment of strict judicial interpretation and significant consequences for non-compliance, excellence in financial disclosure serves multiple objectives beyond mere legal compliance.
Compliant, well-substantiated, transparent Earnings Projections build trust with prospective franchisees, attract qualified franchisee candidates who appreciate transparency, set realistic expectations that reduce future disputes, and lay the foundation for successful long-term franchisor-franchisee relationships. In unstable economic times, franchisors who demonstrate thoughtfulness, transparency, and realism in their financial disclosures will differentiate themselves in the marketplace and position their systems for sustainable growth. The investment in developing comprehensive, compliant Earnings Projections – or in thoughtfully explaining the decision not to provide them – is an investment in the quality of the franchise system and the success of its franchisees.


Appendix


Enclosed please find Earnings Projection for CAMOKO Restaurants.  There is one Earnings Projection based on three different sales histories, as follows:

1) Based on the actual results of operations of its franchisees and corporate locations across Canada coinciding with a pre-COVID period.  The actual results of operations could be presented on their own as historical data.

2) Based on the results of operations of its franchisees and corporate locations across Canada coinciding with a post-COVID period.  To present the Earnings Projection based COMOKO Restaurants must detail the various assumptions which management believe reflects the most likely outcome of events.  

3) Based on the results of operations of its franchisees and corporate locations across Canada coinciding with the period from 2025 to 2027 – this is a future period in which we anticipate lower sales, based on a tightening of consumer spending and increased costs.  To present the Earnings Projection based COMOKO Restaurants must detail the various assumptions which management believe reflects the most favourable outcome of events.  

The following explanations should be included in providing any Earnings Projection:

· The period of time covered by the Earnings Projection (if based on historical data)
· Identify whether the Earnings Projection represents: (i) actual results of operations (Actual Financial Results for the CAMOKO Restaurant Franchise System for Pre-COVID Years); (ii) an earnings projection based on actual results (Earnings Projection for the CAMOKO Restaurant Franchise System); (iii) an Earnings Projection based on assumptions which the franchisor believes reflects the most likely outcome of events (Actual Financial Results for the CAMOKO Restaurant Franchise System for Post-COVID Years); and (iv) an Earnings Projection based on assumptions which management believe reflects the most favourable outcome of events (Actual Financial Results for the CAMOKO Restaurant Franchise System for the Recession/Increased Cost Years)
· The material assumptions underlying the Earnings Projection.  The assumptions and hypotheses that should be included will depend on the actual historical data available at the time that the Earnings Projection is being prepared.
· Whether the Earnings Projection is based on the actual results of all existing franchisees (how many) and/or corporate locations (how many); or only a select number of existing franchisees (how many) and/or corporate locations (how many)  
· Identify whether any franchisees are multi-unit franchisees (they may have greater economies of scale in respect of purchasing and/or labour)
· Identify what differences, if any, there are between the operation of a franchised restaurant and a corporate owned restaurant
· State, as a percentage, the number of restaurants that have achieved or surpassed the amounts set forth in the Earnings Projection, and where each of these restaurants are located
· If Earnings Projections are based on a select number of franchisees and/or corporate locations then include: (i) the nature and number of franchisees and/or corporate locations forming the select group; (ii) an explanation as to why the specific group of franchisees and/or corporate locations were selected; (iii) an explanation of the differences between the information obtained from the selected group might differ from the restaurant being acquired by the prospective franchisee.
· The reasonable basis for the Earnings Projection 



EARNINGS PROJECTIONS

Other than as set out below, the Franchisor does not furnish or authorize our employees or anyone else to furnish any oral or written information concerning the actual or potential sales, costs, income or profits or other historical results, projections or otherwise (or representations regarding any working capital or other funds necessary to reach any “break-even” or any other financial level) of a CAMOKO Restaurants franchise. Since actual results vary from territory to territory, we cannot estimate the results of any particular franchise and cannot reliably predict, forecast or project future performance, gross revenues, earnings, profits or otherwise of any CAMOKO Restaurants franchise, including ones owned and/or operated by us, due to the large number of factors outside our control.  We certainly cannot predict what your results might be.
Other than as set out below, if any such information, promises, representations and/or warranties have been provided to you, they have not been authorized, they should not be relied on, we will not be bound by them, and, if you do rely on such information, promises, representations and/or warranties, you do so at your own risk. If, however, any of our employees do furnish you with any oral or written information concerning the actual or potential sales, costs, income or profits or other historical results, projections or otherwise of a CAMOKO Restaurants franchise, we urge you to immediately notify Ashely Caldwell, Andrae Marrocco or David Kornahsuer, in writing, with respect to such information prior to the purchase of your CAMOKO Restaurants franchise, that is, prior to the signing of your Franchise Deposit Agreement and/or Franchise Agreement, as the case may be.  Ms. Caldwell can be reached via email at ashely@camoko.ca, Mr. Marrocco can be reached via e-mail at andrae@camoko.ca, and/or Mr. Kornhauser can be reached via email at david@camoko.ca.
Hypotheses and Assumptions to CAMOKO Restaurants Earnings Projections

1. Introduction

The purpose of the presentation of this Earnings Projection is to provide additional information to prospective franchisees based on assumptions and hypotheses outlined below. The following assumptions were developed by management.  

2. Variations and Changes to the Earnings Projections

While every attempt has been made to accurately prepare earnings projections actual results achieved are likely to vary from the Earnings Projection presented, and this variation could be material.  There is no assurance of any future earnings in respect of any actual or proposed CAMOKO Restaurant. 

3. Risk

Management considers the following material risk factors that could cause actual results to differ materially from the forward-looking information: 

· Level of prior knowledge/success in managing personnel; prior restaurant industry experience of the Franchisee and their employees;
· General competition in the marketplace; and
· The Franchisees’ ability to: (i) effectively manage and operate a restaurant; (ii) control labour costs; (iii) ability to staff the restaurant.  

4. Hypotheses/Assumptions
The Earnings Projections assume the following:
· Total investment required is $700,000.00 comprising $500,000.00 in bank financing (“Bank Financing”) repayable over a 5-year period; and $200,000.00 for other miscellaneous expenses including the franchise fee, opening inventory, training costs, opening marketing and advertising, etc.  
· An average restaurant Size of 2,500 sq. ft. with seating for ~ 60 customers; 360 days of operation/year; an average of 300 customers/day; an average check size: of $12.00 (food + beverage); annual growth of 5% (due to brand recognition, marketing, and inflation)
· Gross Revenues are net of any third-party delivery costs (which have been excluded for the purposes of this analysis). 
· Assumes 70% dine in, 30% take-out and/or third-party delivery. 
· Gross rental rate for both minimum rent and additional rent of $48.00 per square foot. 
· Other Operating expenses cover all miscellaneous expenses including legal/accounting fees; fees for high-speed internet access, health/benefit plans; telephones; meals & entertainment; external software.  
· Bank Financing is at an interest rate of six percent (6%) per annum.  
· Straight-line depreciation for capital expenses (total $500,000.00) is over a 10-year period which allows Franchisee to deduct depreciation allowance of $50,000.00/year.  This amount is deducted in order to determine the amount of taxes due and owing; and is added back in to determine cash flow. 
· Twenty percent (20%) combined federal and provincial tax rate.  

Earnings Projection for the
CAMOKO Restaurant Franchise System

	
	Year 1
	Year 2
	Year 3

	Gross Revenues
	$1,296,000
	$1,360,800
	$1,428,840

	COGS (35%)
	$   453,600
	$   476,280
	$   500,094

	Gross Profit
	$   842,400
	$   884,520
	$   928,746

	Labour (25%)
	$   324,000
	$   340,200
	$   357,210

	Occupancy Costs
	$   120,000
	$   120,000
	$   120,000

	Marketing (3%)
	$     38,880
	$     40,824
	$     42,865

	Other Operating (5%)
	$     64,800
	$     68,040
	$     71,442

	Franchise Royalty (6%)
	$     77,760
	$     81,648
	$     85,730

	Adv. Fund (4%)
	$     51,840
	$     54,432
	$     57,154

	EBITDA
	$   164,520
	$   179,376
	$   194,345

	Interest Expense
	$     30,000
	$    30,000
	$     30,000

	Depreciation
	$     50,000
	$    50,000
	$     50,000

	Earnings Before Tax
	$     84,520
	$    99,376
	$    114,345

	Taxes
Earnings After Tax 
Add Depreciation
	$     16,904
$     67,616
$     50,000
	$    19,876   
$    79,500
$    50,000
	$      22,869
$      91,476
$      50,000

	Cash After Tax 
	$  117,616
	$  129,500
	                    $    141,476

	Loan Repayment
	$  100,000
	$  100,000 
	                    $    100,000

	Remaining Cash 
	$    17,616
	$    29,500
	                    $      41,476


[bookmark: _Hlk215048906]
Actual Financial Results for the CAMOKO Restaurant Franchise System for Pre-COVID Years
	
	Year 1
	Year 2
	Year 3

	Gross Revenues
	$1,296,000
	$1,360,800
	$1,428,840

	COGS (35%)
	$   453,600
	$   476,280
	$   500,094

	Gross Profit
	$   842,400
	$   884,520
	$   928,746

	Labour (25%)
	$   324,000
	$   340,200
	$   357,210

	Occupancy Costs
	$   120,000
	$   120,000
	$   120,000

	Marketing (3%)
	$     38,880
	$     40,824
	$     42,865

	Other Operating (5%)
	$     64,800
	$     68,040
	$     71,442

	Franchise Royalty (6%)
	$     77,760
	$     81,648
	$     85,730

	Adv. Fund (4%)
	$     51,840
	$     54,432
	$     57,154

	EBITDA
	$   164,520
	$   179,376
	$   194,345

	Interest Expense
	$     30,000
	$    30,000
	$     30,000

	Depreciation
	$     50,000
	$    50,000
	$     50,000

	Earnings Before Tax
	$     84,520
	$    99,376
	$    114,345

	Taxes
Earnings After Tax 
Add: Depreciation
	$     16,904
$     67,616
$     50,000
	$    19,876   
$    79,500
$    50,000
	$      22,869
$      91,476
$      50,000

	Cash After Tax 
	$  117,616
	$  129,500
	                    $    141,476

	Loan Repayment
	$  100,000
	$  100,000 
	                    $    100,000

	Remaining Cash 
	$    17,616
	$    29,500
	                    $      41,476

	
	
	
	



 

Actual Financial Results for the CAMOKO Restaurant Franchise System for Post-COVID Years[footnoteRef:27] [27:  In order for CAMOKO Restaurants to provide the Earnings Projection it wants to it has to assume away the impact of COVID in Year 1.  ] 



	
	Year 1 
	Year 2         
	Year 3 

	Gross Revenues[footnoteRef:28] [28:  Gross Revenues dropped about 30% in Year 1 (COVID Shock), recovered in Year 2, and completely rebounded in Year 3.   ] 

	$907,200
	$1,166,000
	$1,428,840

	COGS (35%)
	$317,520
	$   408,100
	$   500,094

	Gross Profit
	$589,680
	$   757,900
	$   928,746

	Labour (22–25%)[footnoteRef:29] [29:  Assumes labour costs are reduced since there is more takeout.  ] 

	$199,600
	$   291,500
	$   357,210

	Occupancy Costs
	$120,000
	$   120,000
	$   120,000

	Marketing
	$  19,000
	$     35,000
	$     42,865

	Other Operating (5%)
	$  45,400
	$     58,300
	$     71,442

	Franchise Royalty (6%)
	$  54,400
	$    70,000
	$     85,730

	Adv. Fund (4%)
	$  36,300
	$    46,600
	$     57,154

	EBITDA
	$  95,000
	$  138,500
	$   194,345

	Interest Expense
	$  30,000
	$    30,000
	$     30,000

	Depreciation
Earnings Before Tax 
	$  50,000 
$  15,000
	$    50,000  
$    58,500
	$     50,000
$   114,345

	Taxes
Earnings After Tax
Add: Depreciation
	$    3,000
$  12,000
$  50,000
	$    11,700
$    46,800
$    50,000
	$     22,869
$     91,476
$     50,000

	Cash After Tax
	$  62,000
	$    96,800
	$   141,476


Loan Repayment		       $100,000		  $  100,000		$   100,000	
Remaining Cash[footnoteRef:30]		      ($  38,000)		($      3,200)		$     41,476 [30:  Franchisee has to remit from their own funds $38,000 to bank for repayment of Bank Financing in Year 1, and $3,200 in Year 2. ] 




Actual Financial Results for the CAMOKO Restaurant Franchise System for the Recession/Increased Cost Years

	
	Year 1
	Year 2
	Year 3

	Gross Revenues[footnoteRef:31] [31:  Assumes Gross Revenues decrease 10% across all years.  ] 

	$1,166,400
	$1,224,720
	$1,285,956

	COGS (40%)[footnoteRef:32] [32:  Assumes COGS increases to 40%.    ] 

	$   466,560
	$   489,888
	$   514,382

	Gross Profit
	$   699,840
	$   734,832
	$   771,574

	Labour (25%)
	$   291,600
	$   306,180
	$   321,489

	Occupancy Costs
	$   120,000
	$   120,000
	$   120,000

	Marketing (3%)
	$    34,992
	$     36,741
	$     38,579

	Other Operating (5%)
	$    58,320
	$    61,236
	$     64,298

	Franchise Royalty (6%)
	$    69,984
	$    73,483
	$     77,157

	Adv. Fund (4%)
	$    46,656
	$    48,989
	$     51,438

	EBITDA
	$    58,288
	$    68,205
	$     78,613

	Interest Expense
	$    30,000
	$    30,000
	$     30,000

	Depreciation
Earnings Before Tax
	$    50,000
($   21,712)
	$    50,000
($   11,795)
	$     50,000
($      1,387)

	Taxes
Cash After Tax
Add Depreciation
	$    000000
($   21,712)
$    50,000
	$     00000
($   11,795)
$    50,000
	$       00000
($      1,387)
$     50,000

	Cash After Tax
Loan Repayment
Remaining Cash[footnoteRef:33][footnoteRef:34] [33:  This scenario demonstrates how sensitive quick service restaurants are to small changes in revenue and food costs. A 10% sales decline combined with a 5% increase in COGS severely impact profitability.]  [34:  Franchisee has to remit from their own funds $71,712 to bank for repayment of Bank Financing in Year 1, $61,795 in Year 2 and $51,387 in Year 3.  
] 

	$    28,288
$  100,000
($   71,712)
	$    38,205
$  100,000
                ($    61,795)
	$      48,613
$    100,000
($     51,387)



